
 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 

 Counsel 
 Buchanan Ingersoll & Rooney PC 
 Gerald H. Sherman 
 Stuart M. Lewis 
 Deborah M. Beers 
 Keith A. Mong 
 
 
 
Federal Policy Group 
Ken Kies 
Matthew Dolan  

 
PricewaterhouseCoopers 
William Archer 
Donald Carlson 
 
Ricchetti, Inc. 
Steve Ricchetti 
Jeff Ricchetti   
 
Arnold & Porter LLP 
Martha L. Cochran 
David F. Freeman, Jr. 

AALU 
David J. Stertzer, Chief Executive Officer  
Tom Korb, Vice President of Policy & Public Affairs 
Marc R. Cadin, Vice President of Legislative Affairs 
Sarah Spear, Director of Policy & Public Affairs 
Anthony Raglani, Asst. Dir. of Policy & Public Affairs 
 
 
 
2901 Telestar Court, Falls Church, Virginia 22042  
Toll Free:  1-888-275-0092   Fax: 703-641-8119  
www.aalu.org

 
AALU Bulletin No:  10-10 January 25, 2010 

Subject: General Estate and Gift Tax Developments: November 2009 
 

1. Appeals Court Upholds Validity of Defined Value Clause In Federal 
Estate Tax Case  

Prior AALU Washington Reports: 08-24; 06-126; 03-71  

2. Surviving Spouse May Not Rollover Deceased Husband’s IRA that Is 
Payable to Trust of Which She Is Trustee and Beneficiary 

Major References:     PLR 200944059

Prior AALU Washington Reports: 02-57 

3. Self-Settled Trust of Which Grantor Is Discretionary Beneficiary May 
Be Excludable From Grantor’s Gross Estate 

Major References: PLR 200944002

Prior AALU Washington Reports: 04-91; 04-106; 08-54 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 
and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 
November of 2009, and on which we have not previously reported in Bulletins on insurance-related 
estate and gift tax matters. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-10A.pdf
http://www.aaluwr.org/majorrefs/Ref10-10B.pdf
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Cases 

1. Estate of Cristiansen v. Commissioner, __ F.3d __, 104 AFTR 2d 2009-7352, (8th Cir 
11/13/2009) 

The Tax Court’s decision (see our Bulletin No. 08-24) that an estate was entitled to 
a charitable deduction for the value (determined by formula) of disclaimed property that 
passed directly to a charitable foundation was affirmed by the Eighth Circuit Court of 
Appeals. The Revenue Service’s argument that the  transfer to the foundation was 
dependent on a “precedent event” (because the values were not finally determined on the 
date of the decedent’s death) was rejected by the Court.  No “post-death events” were 
alleged as post-death contingencies, and the disclaimer was qualified. The Court also 
rejected the Revenue Service’s public policy arguments, noting that it is the function of 
the IRS to enforce the tax laws, not to maximize audits.   

Decedent Helen Cristiansen’s will left her entire estate to her daughter  Christine Cristiansen 
Hamilton (“Daughter”) with the proviso that, if Daughter disclaimed any portion of the estate, 25 percent of 
the disclaimed portion would go to The Matson, Halverson, Cristiansen Foundation (“Foundation”) and 75 
percent to the Helen Cristiansen Testamentary Charitable Lead Trust (“CLT”).  The CLT provided that 7 
percent of the initial fair market value of the trust corpus on the date of Decedent’s death would be paid 
annually, for a period of 20 years, to the Foundation.  At the end of the 20-year term, the remainder of the 
CLT’s assets would be paid to Daughter. 

Decedent died in April 2001, and her will was admitted to probate. Daughter was named personal 
representative, and as planned, executed a partial disclaimer. The disclaimer’s language provided as 
follows:  

“A.  Partial Disclaimer of the Gift:  Intending to disclaim a fractional portion of the Gift, 
Christine Cristiansen Hamilton hereby disclaims that portion of the Gift determined by 
reference to a fraction, the numerator of which is the fair market value of the Gift (before 
payment of debts, expenses and taxes) on April 17, 2001, less Six Million Three Hundred 
Fifty Thousand and No/100 Dollars ($6,350,000.00) and the denominator of which is the fair 
market value of the Gift (before payment of debts, expenses and taxes) on April 17, 2001 
(“the Disclaimed Portion”). For purposes of this paragraph, the fair market value of the Gift 
(before payment of debts, expenses and taxes) on April 17, 2001, shall be the price at which 
the Gift (before payment of debts, expenses and taxes) would have changed hands on April 
17, 2001, between a hypothetical willing buyer and a hypothetical willing seller, neither 
being under any compulsion to buy or sell and both having reasonable knowledge of 
relevant facts for purposes of Chapter 11 of the [Internal Revenue] Code, as such value is 
finally determined for federal estate tax purposes.”  [Emphasis supplied.] 

Daughter did not disclaim her remainder interest in the CLT. 

Under the terms of this disclaimer, should it turn out that the estate underreported the value of the 
estate’s assets, consisting principally, although not entirely, of family limited partnership interests, the 
difference would go to charity (either the Foundation or the CLT).   

The parties settled the valuation question before trial by stipulating that the fair market value of the 
Cristiansen’s limited partnership interest in Cristiansen Investments was $1,828,718.10, an increase of 
more than 35 percent over its reported value. They also agreed that her interest in a second limited 
partnership, MHC Land and Cattle, was worth $6,751,404.63, an increase of more than 60 percent over its 
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reported value. This meant that the total value of the gross estate was $9,578,895.93 instead of 
$6,512,223.20.  

If the disclaimer were applied to this increased value, property with a fair market value of 
$2,421,671.95 would pass to the CLT and property with a fair market value of $807,223.98 would pass to 
the Foundation.  

The Tax Court denied the federal estate tax charitable deduction for the portion of the estate passing 
- via disclaimer - to the CLT on the grounds that Daughter’s disclaimer with respect to that portion was not 
a “qualified” disclaimer because she retained an interest, as a remainder beneficiary, in the disclaimed 
property.  This part of the decision was not appealed. 

The estate had better luck, however, with the disclaimed property passing to the Foundation in that 
the Tax Court (joined in this portion of its en banc opinion even by the two dissenting judges) found that 
the formula disclaimer resulted in the amount “as finally determined for federal estate tax purposes” 
passing to charity.  The Commissioner had argued that: (1) any increase in the amount passing to 
Foundation as a result of the disclaimer was contingent on a condition subsequent; i.e., the Commissioner’s 
challenge to the value of the gross estate, which, under applicable regulations, would result in the 
disallowance of a charitable deduction; and (2) the disclaimer’s adjustment phrase—that the fair market 
value of the disclaimed property will be “as such value is finally determined for federal estate tax 
purposes”—is void as contrary to public policy.  

The government appealed this portion of the decision, and the Eighth Circuit affirmed the Tax 
Court’s decision.   

On appeal, the government advanced two arguments (as it had in the Tax Court): 

The government first argued that, because the overall value of the estate was not “finally 
determined” at the time of the decedent’s death, but only after the Commissioner's partially successful 
challenge, the transfer to the foundation was, ultimately, “dependent upon the performance of some act or 
the happening of a precedent event” [i.e., the IRS’s challenge to the estate’s valuation] in violation of  
Treasury Regulation § 20.2055-2(b)(1).   

As a second argument, the government argued that the defined value disclaimer should be void as 
against public policy because such disclaimers fail to preserve a financial incentive for the Commissioner to 
audit an estate's return. “With such a disclaimer, any post-challenge adjustment to the value of an estate 
could consist entirely of an increased charitable donation.”   

Regarding the first argument, the appellate Court rejected the government’s interpretation of  
Treasury Regulation § 20.2055-2(b)(1).  “The regulation is clear and unambiguous and it does not speak in 
terms of the existence or finality of an accounting valuation at the date of death or disclaimer. Rather, it 
speaks in terms of the existence of a transfer at the date of death.”  The Court continued, “[h]ere, all that 
remained uncertain following the disclaimer was the valuation of the estate, and therefore, the value of the 
charitable donation. The foundation's right to receive twenty-five percent of those amounts in excess of 
$6.35 million was certain.”  

Regarding the second argument, although the Court conceded, as did the Tax Court, that allowing 
the defined value disclaimer might marginally detract from the incentive to audit estate returns, it disagreed 
that this result contravened public policy. First, said the Court, “we note that the Commissioner's role is not 
merely to maximize tax receipts and conduct litigation based on a calculus as to which cases will result in 
the greatest collection. Rather, the Commissioner's role is to enforce the tax laws.”  
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Second, the Court found no evidence of a clear Congressional intent suggesting a policy to 

maximize incentives for the Commissioner to challenge or audit returns.  In contrast, there is a clear 
Congressional intent to encourage charitable giving through the allowance of a federal estate tax charitable 
deduction.  

Finally, the Court noted: 

“. . .[E]ven if we were to find a general congressional intent regarding a need to maximize the 
incentive-to-audit, no corresponding rule of construction would be necessary in the present context 
to promote accurate reporting of estate values. The Commissioner premises his policy argument on 
the assumption that executors and administrators will purposefully undervalue assets in order to take 
advantage of his marginally decreased incentive to audit. In the present context, however, there are 
countless other mechanisms in place to ensure that fiduciaries such as executors and administrators 
accurately report estate values. State laws impose personal liability on fiduciaries, and state and 
federal laws impose financial liability or, in some circumstances criminal sanctions, upon false 
statements, fraud, and knowing misrepresentations.” 

The Eighth Circuit’s decision in Cristiansen joins that of the Fifth Circuit in McCord v. 
Commissioner, 461 F.3d 614 (5th Cir. 2006), discussed in our Bulletins Nos. 06-126 and 03-71, which 
allowed a defined value clause to determined the value of gifts of family limited partnership interests. 

Private Letter Rulings 

2. PLR 200944059 

The IRS has ruled that a surviving spouse who is a trustee and beneficiary of a 
trust that is the designated beneficiary of her husband’s individual retirement account 
(IRA) may not treat that account as her own and roll it over into an IRA maintained in 
her own name.  Instead, the IRA will be treated as an “inherited IRA” with respect to the 
trust beneficiary.   

Under the facts of the PLR, “Decedent” died in 2004 at age 75, a resident of State W.  “Spouse,” 
who was born during 1927, was married to Decedent at the time of his death and survived Decedent. 
Decedent maintained an individual retirement account, “IRA” at the time of his death.  Decedent's son 
(“Son”), also survived him.  

Prior to his death, Decedent named “Trust” as the beneficiary of his IRA.  Spouse is the sole trustee 
of Trust.   

Spouse is also the sole beneficiary of Trust during her lifetime.  Thus, the Trust indenture provides 
that Trustee shall pay to Decedent's surviving spouse as much of the income and, if the income is 
insufficient, as much of the principal as the Trustee considers advisable for her maintenance, support and 
health. Any income not distributed shall be added to principal. Before making discretionary payments to 
Spouse, the trustee shall consider the other financial resources available to Spouse, but the Trustee is not 
limited to making such discretionary payments only when other financial resources are exhausted or 
substantially depleted. 

At Spouse's death, the remaining principal shall be distributed to Decedent and Son, if living; or, if 
not, to Son's then living descendants, per stirpes; or, if neither Son nor any of his descendants are then 
living, in equal shares to the then living nieces and nephews of Decedent and Spouse.   

Trust also contains a “spendthrift” clause that provides that persons with beneficial interests in 
property held by the trustee shall have no power to assign or anticipate their interests.  
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Spouse argued that the laws of State W permit the Trustee of Trust, in the exercise of her 

discretion granted under the provisions of Trust, to withdraw any, or all, of the Trust principal if such 
withdrawal is advisable for her maintenance, support and health.  Specifically, the “Prudent Investor” rule 
of State W law permits a Trustee to file an election with regard to fiduciary assets under the control of the 
Trustee that would permit the Trustee, in making any investment decision to consider, without limitation, 
the expected tax consequences of investment decisions or strategies.  Spouse filed such an election with 
State W in her capacity as Trustee of Trust.  Spouse took the position that this election allowed her to 
withdraw the IRA balance from Trust. 

Son and Decedent’s nephews and nieces took the position that Spouse, as trustee of Trust, did not 
have the discretion to withdraw the IRA balance. Spouse thereupon petitioned a circuit court in State W for 
a declaratory judgment that Spouse has the discretion, as trustee of Trust, to withdraw the balance from 
IRA, and then to distribute the balance to Spouse, individually, in order for her to contribute the balance 
into an IRA set up and maintained in her name. Son and thirteen living nephews and nieces of Spouse and 
Decedent were defendants in this case.  In 2007, the circuit court ordered that Spouse, as trustee of Trust, 
has the discretion to withdraw the balance from IRA, distribute it to herself in her individual capacity, and 
contribute that balance to her rollover IRA.    

Spouse intends to act in accordance with the State W order and requested that the Revenue Service 
rule that: 

1. With respect to Spouse, Decedent's IRA will not be treated as an “inherited IRA;”  

2. Spouse may be treated as the beneficiary of Decedent's IRA so that the IRA account balance 
may be distributed to her and rolled over from Decedent's IRA into an IRA set up and maintained in 
Spouse's name; and  

3. The amounts standing in IRA that will be distributed to Spouse and then rolled over into an 
IRA set up and maintained in her name will not be included in her gross income and will not be subject to 
income tax in the year distributed to, and rolled over by, her.  

The IRS ruled negatively on all of these requests. 

Section 1.408-8 of the final Treasury 2002 regulations (see our Bulletin No. 02-57), Question and 
Answer 5, provides that a surviving spouse of an IRA owner may elect to treat the spouse’s entire interest 
in the deceased spouse’s IRA as the spouse’s own IRA. In order to make this election, the spouse must (i) 
be the sole beneficiary of the IRA and (ii) have an unlimited right to withdraw amounts from the IRA. If 
either a trust or estate is named as beneficiary of the IRA, the requirement of this regulation are not 
satisfied even if the spouse is the sole beneficiary of the trust or estate.  In that case, the IRA will be treated 
as an “inherited IRA” which is ineligible for rollover. 

However, the preamble to the 2002 regulations provides that, although an “inherited IRA” (including 
an IRA payable to an estate or trust) may not be rolled over, a surviving spouse who acquires a decedent’s IRA 
after, and as a result of the death of an IRA owner will be able to roll over the decedent’s IRA into an IRA set 
up and maintained in the name of the surviving spouse so long as (in the case of a trust) the spouse is the sole 
trustee of the trust and has the sole authority, power, and/or discretion under trust language to pay the IRA 
proceeds to herself.  “In such a case, the surviving spouse may then receive the IRA proceeds and roll over the 
amounts into an IRA set up and maintained in her name,” provided that the rollover is completed within the 
required 60-day period after receipt. 

In the facts under consideration in the PLR, the Revenue Service determined that Spouse did not 
have the authority, under either the Trust indenture or under State W law to withdraw the IRA account 
balance and distribute it to herself.  
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First, Spouse’s power under the Trust indenture to make discretionary distributions to 

herself as beneficiary is limited by an ascertainable standard relating to her health, education, support and 
maintenance, limiting her ability to make discretionary distributions to herself. 

Second, the investment authority conferred on Spouse under State W law to “exercise any other 
powers which the trustee considers advisable for the proper and advantageous management, investment, 
and distribution of the property held in Trust” only authorizes Spouse to exercise powers that ensure the 
proper management and investment and distribution of property held in Trust. 

Third, Spouse’s election under State W’s Prudent Investor rule does not permit her to withdraw 
assets from the trust, but only allows her, as the fiduciary, to consider tax consequences when making 
investments of trust principal.   

Fourth, under State W law, a court in equity may not terminate Trust because, under State W law, a 
spendthrift trust cannot be terminated where the interest of one or more beneficiaries is subject to a restraint 
on alienation, even if all of the possible beneficiaries consent to termination.  

The Service also determined that even if Spouse decides to carry out the circuit court order 
permitting her to withdraw the IRA balance, said order would not be recognized for federal tax purposes.  
In Commissioner v. Estate of Bosch, 387 U.S. 456 (1967), the Supreme Court concluded that the decision 
of a state trial court as to an underlying issue of state law should not be controlling when applied to a 
federal statute. In this case, the circuit court is not the highest court in State W.  The highest court in State 
W has, in fact, ruled that a spendthrift trust cannot be terminated where the interest of one or more 
beneficiaries is subject to restraint on alienation, even if all of the possible beneficiaries consent to 
termination. [Citation omitted.] “Accordingly, the decision of the [circuit court] is not controlling for 
purposes of federal tax law.”  

Although the Revenue Service ruled negatively on the rollover issue, it noted that, since Spouse is 
entitled, under the provisions of Trust, to income and principal subject to the standard described therein. to 
the extent that Spouse receives distributions consistent with the provisions of Trust, she will be treated as 
the payee or distributee, of those amounts.  Furthermore, to the extent Spouse receives a distribution of 
Trust income consisting of IRA assets, she may roll over said distribution to the extent it exceeds the 
minimum required distributions from IRA.   

3. PLR 200944002 

The Revenue Service ruled, in PLR 200944002, that a grantor's transfer of a stated 
amount to a self-settled trust of which he, his spouse and his descendants are 
discretionary beneficiaries will be a completed gift where the grantor did not retain any 
power to revest beneficial title in himself or reserve any interest to name new beneficiaries 
or to change the interests of beneficiaries.   

“Grantor” proposed to create an irrevocable trust (Trust) for the benefit Grantor, his spouse and 
descendents. Trust will be initially funded with $X. Trust Company will serve as trustee.  Trust reportedly 
was established in the State of Alaska, where Grantor also is resident. 

The Trustee may make discretionary distributions of income and principal to the class consisting of 
Grantor, Grantor's spouse and Grantor's descendants. Any income not paid will be accumulated and added 
to principal.  

Upon termination of trust, no part of the income or principal of Trust may be transferred or paid to 
Grantor, Grantor's estate, Grantor's creditors or the creditors of Grantor's estate.  Trust also provides that, 
upon the death of Grantor and Grantor's spouse, the entire principal, together with any accrued income, 
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shall be distributed to any descendant of Grantor then living to be held in separate trusts.  If there is no 
descendant then living, the principal and income shall be distributed to qualified charities.  

The following persons may not be a trustee of Trust or any other trust created under trust: (1) 
Grantor; (2) the spouse or a former spouse of Grantor; (3) any individual who is a beneficiary of Trust or a 
trust created under Trust; (4) the spouse or a former spouse of a beneficiary of any trust hereunder; (5) 
anyone who is related or subordinate to Grantor within the meaning of § 672(c) of the Internal Revenue 
Code. 

Trust also provides Grantor with the power, exercisable in a nonfiduciary capacity, without the 
approval or consent of any person in a fiduciary capacity, to acquire property held in the trust by 
substituting other property of an equivalent value (“power of substitution”). Grantor will exercise the power 
by certifying in writing that the substituted property and the trust property for which it is substituted are of 
equivalent value and Trustee shall have a fiduciary obligation to ensure Grantor's compliance with the 
terms of the power to substitute property. Before the substitution of property is completed, the trustee must 
be satisfied that the properties acquired and substituted are in fact of equivalent value. In addition, the 
power cannot be exercised in a manner that can shift benefits among the trust beneficiaries.  

In addition to not serving as Trustee of Trust, Grantor may not remove any trustee of trust. Further, 
that trustee may not pay Grantor or Grantor's executors any income or principal of Trust in discharge of 
Grantor's income tax liability.   

Under Alaska law, it is represented that a creditor may not satisfy a claim out of the beneficiary's 
interest in a spendthrift trust unless, (1) the trust provides that the settlor may revoke or terminate all or part 
of the trust without the consent of a person who has a substantial beneficial interest in the trust and the 
interest would be adversely affected by the exercise of the power held by the settlor to revoke or terminate 
all or part of the trust; (2) the settlor intends to defraud a creditor by transferring the assets to the trust;(3) 
the settlor is currently in default of a child support obligation by more than 30 days; or (4) the trust requires 
that all or a part of the trust's income or principal, or both, must be distributed to the settlor.  

On these facts, the Revenue Service issued the following rulings: 

RULING 1: Completed Gift 

A completed taxable gift will occur when Grantor makes a contribution to Trust.   

The Gift Tax Regulations provides that, as to any property, or part thereof, of which the donor has 
so parted with dominion and control as to leave in him no power to change its disposition, whether for the 
donor's own benefit or for the benefit of another, the gift is complete.  The Regulations further provide that 
a gift is incomplete in every instance in which a donor reserves the power to revest the beneficial title to the 
property in himself. A gift is also incomplete if and to the extent that a reserved power gives the donor the 
power to name new beneficiaries or to change the interests of the beneficiaries as between themselves.  

In this case, “Grantor has retained no power to revest beneficial title or reserved any interest to 
name new beneficiaries or change the interests of the beneficiaries.” Consequently, the Service concludes 
that Grantor's transfer of a specified dollar amount to Trust will be a completed gift.  

RULING 2: Estate Tax Inclusion 

No portion of Trust's assets will be includible in Grantor's gross estate.  

In general, under § 2036 of the Code, the value of the gross estate includes the value of all property 
of which the decedent has at any time made a transfer (except in the case of a bona fide sale for an adequate 
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and full consideration in money or money's worth), by trust or otherwise, under which the decedent has 
retained the possession or enjoyment of, or the right to the income from, the property.  Applicable estate tax 
regulations provide that the use, possession, right to income, or other enjoyment of transferred property is 
treated as having been retained by the decedent to the extent that the transferred property is to be applied 
towards the discharge of a legal obligation of the decedent. 

The Revenue Service cites Rev. Rul. 2008-16, 2008 I.R.B. 796, for the proposition that, for estate 
tax purposes, the “power of substitution” will not, by itself, cause the value of the trust corpus to be 
includible in the grantor's gross estate, provided the trustee has a fiduciary obligation (under local law) to 
ensure the grantor's compliance with the terms of this power by satisfying itself that the properties acquired 
and substituted by the grantor are in fact of equivalent value and further provided that the substitution 
power cannot be exercised in a manner that can shift benefits among the trust beneficiaries.  [NOTE: The 
ruling cited in the PLR should not be Rev. Rul. 2008-16 (which deals with the pass-through of charitable 
contribution deductions to S Corporation shareholders), but Rev. Rul. 2008-22, 2008-16 IRB 796.  See our 
Bulletin No. 08-54.] 

Therefore, in this case, the substitution power, by itself, will not cause the value of the trust corpus 
to be includible in Grantor's gross estate.  

The PLR also considers the effect of Rev. Rul. 2004-64, 2004-2 C.B. 7, which considers situations 
in which the trustee reimburses the grantor for taxes paid by the grantor attributable to the inclusion of all 
or part of the trust's income in the grantor's income.  See our Bulletins Nos. 04-91 and 04-106.  In that 
ruling, a grantor created an irrevocable inter vivos trust for the benefit of the grantor's descendants, and also 
retained sufficient powers with respect to the trust so that the grantor was treated as the owner of the trust 
for federal income tax purposes.  The ruling holds that, when the grantor of such a trust, pays the income 
tax attributable to the inclusion of the trust's income in the grantor's taxable income, the grantor is not 
treated as making a gift of the amount of the tax to the trust beneficiaries. Further, if the grantor of such a 
trust must, pursuant to the trust's governing instrument or applicable local law, be reimbursed by the trust 
for the income tax payable by the grantor, the full value of the trust's assets would be includible in the 
grantor's gross estate under IRC §  2036. If, however, the trust's governing instrument or applicable local 
law gave the trustee the discretion to reimburse the grantor for that portion of the grantor's income tax 
liability, the existence of that discretion, by itself, whether or not exercised, would not cause the value of 
the trust's assets to be includible in the grantor's gross estate. However, the ruling notes, such discretion 
combined with other facts (including but not limited to: an understanding or pre-existing arrangement 
between grantor and the trustee regarding the trustee's exercise of this discretion; a power retained by 
Grantor to remove the trustee and name grantor as successor trustee; or applicable local law subjecting the 
trust assets to the claims of grantor's creditors) may cause inclusion of Trust's assets in grantor's gross estate 
for federal estate tax purposes.  

In PLR 200944002, the trustee is prohibited from paying Grantor or Grantor's executors any income 
or principal of Trust in discharge of Grantor's income tax liability.  Although Rev. Rul. 2004-64 does not 
consider this situation, “it is clear from the analysis, that because the trustee is prohibited from reimbursing 
Grantor for taxes Grantor paid, that Grantor has not retained a reimbursement right that would cause Trust 
corpus to be includible in Grantor's gross estate under § 2036.  In addition, the trustee's discretionary 
authority to distribute income and/or principal to Grantor, does not, by itself, cause the Trust corpus to 
be includible in Grantor's gross estate under § 2036.”  Emphasis supplied. 

The PLR goes on to note that the Service is not ruling specifically on whether Trustee's discretion to 
distribute income and principal of Trust to Grantor combined with other facts (such as, but not limited to, 
an understanding or pre-existing arrangement between Grantor and trustee regarding the exercise of this 
discretion) may cause inclusion of Trust's assets in Grantor's gross estate for federal estate tax purposes 
under § 2036.   



 9
We nevertheless believe that this ruling, which appears to be the first of its kind to recognize 

that the assets of a self-settled trust in which the grantor is a discretionary distributee of income and 
principal may (in the absence of the negative factors set forth above) be excludable from the grantor’s 
estate, will be of great importance and utility to the estate planning community and may boost the use of 
such trusts in states, such as Alaska and Delaware, put the assets of self-settled trusts out of the reach of a 
grantor’s creditors. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 
Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 
onto the AALU website at www.aalu.org and enter the Member Portal with your social security number and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
mailto:lavine@aalu.org
http://www.aalu.org/
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